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Why Following the Law and Keeping Accurate Records Are Important

 They also now realize showing we violated the law is key to
winning a guarry case.

* Inaccurate records, even If they don’t reflect a violation, play
on people’s suspicions and affect their perception about

whether we are causing damage.
e Accurate records are a must to win any case.
e Don’t shoot yourself in the foot.
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How Accurate Records help

 If we have a clean history and good records we can pressure
the regulatory authorities to help us defend these cases.

 \Which of these cases would be easier to defend?
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STATE OF ALABAMA
SURFACE MINING COMMISSION

F. O, B0 2390 — .
(=as) zn1-c130

June 28, 2004

Re: Blastihg complaint near (3raysville, Al

Mr. Richard MocFalls
Carr & Assoc, Engineers
2052 Oak Mm. Drive
Pelhaimm, AL 35124

Drear Wr. McFalls:

As you requesied, I have sent you the accompanying map and the following information on rmy

investigation of blasting cormplaints on Pine Hill Drive. The mine apparently arcusing the
complaints is_d—has only
recontly taken over this mine from SN - ¢ they have introduced somewhat different,
and perhaps one could say, more aggressive, blasting practices. We have not found any
violations, however; nor has my monitoring found any ground vibrations o airblasts Hkely, in
my opinion, to cause damage. I monitored at a complainant’s home on Pine 1l drive from

. 5/25/04 until 6/17/04 and found the highest ground vibration to bhe 0.1 15 in/s Peak Parficle

WVelocity. T monitored at a neighboring home during the period 2/25/03 untl 4/22/03 with a
maximum PPV of only 0.095 in/s. These are far below the regulatory limit of 1.0 in/s and the
widely recognized lower limit for “Threshold™ or minor cosmetic damage of 0.5 in/s. The
actual Scale Distances from the blasting to these houses is over 20, the level above which the
US DOI Office OFf Surface Mining has never found any damage what ever.

The map is more for illusirative purposes than for measurements. I did GPS my most recent
complainant’s home and what I take to be the nearest point on the active highwall. They are
over 6000 fect apart. Because of the great distances from the blast sites to the homes, both the
groamd vibrations and air overpiessures are very low frequency- The air overpressures would
largely be below the threshold of human hearing but would create resonance in houses which
would be mistaken for ground vibrations. As I noted above, however, T haven’t seen anything
in my monitoring to suggest there might be blasting damage in the neighborhood. nor would I
attribute to blasting any of the conditions I have observed at the complainanis houses. IF Y can
be of any further help, please don’t hesitate to call.

Sincerely,

Bill Xitchens, PG
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STATE OF ALABAMA
SURFACE MINING COMMISSION

O BOX 2350 — JASPER. AlLAHAMA 3SSOZ-23590
(2osy2zl-—a 13

April 2, 2002

CERTIFIED MAIL

TASPER AL 35503

Drear Mr. YR
RrE: Blaster Certification No: R

On March 13, 2002, an inspection of permit Sl .» addressed the fact that
peak particle ground vibration limits for blasting operations had been exceeded on March 11 . 2002,
MNotice of Violation 02-RTW-002 was issued to L and yourself for you signed the
records as being the blaster in charge for the shot in question. On June §, 2001, Joun were. issued a
warning letter because you were the supervisor over blasting operations that exceeded pealk particle
velocity limits on May 23rd, 25th, 30th and 31st of the year 2001, =~ ~ =~

Flease be advised that a hearing has been scheduled to review your continued certification as a
certified blaster in light of the above described violations of the blasting regulations. The hearing
will be April 25, 2002, at 10:00 a.tn. at the offices of thé Alabama Surface Mining Comunission. Theo
office is located in the Pinnacle Bank Building in downtown Fasper.. The purpose of this hearing will
be to determine whether or not your certification should be suspended or revoked.

The hearing will be presided over by Director Randall €. Johnson and will be open to the public.
You may be represented by an attorney or other representative of vour choice should you so desire.

Your failure to aitend this hearing may result in the immediate revocation of ﬁfour blaster cextification
and surrender of your certificate to the Alabama Surface Mining Cormumission.

Sincerely,

Robert Allen
Assessment Officer
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How Accurate Records Help

e Good records allow us to play on people’s perception that
something that is legal is okay.

e It also shifts the focus from our records to the plaintiff's
damages.
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How Accurate Records Help

e Legal Issues

— Blasting usually imposes strict liability.

— This does not mean you are liable if the plaintiff claims you damaged their
property.

— It means you are liable if they prove you damaged their property.

— Due care and compliance with applicable law are no defense but are
absolutely necessary to win at trial.
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Blasting Litigation: How Do We Defend
These Claims?

» Blasting cases can be won
— Compliance
— Science
— Explanation
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Blasting Litigation: How Do We Defend
These Claims?

 Compliance

— Compliance equates to proper record keeping and following the rules.

— Regulations are based on studies by the Department of Transportation and
the U.S. Bureau of Mines.

— If we follow the rules we can rely on studies that say we cannot damage a
home.
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Blasting Litigation: How Do We Defend
These Claims?

 Compliance
— The only way to prove compliance is through proper record keeping.

— Proper record keeping requires commitment, diligence and
deliberateness.
e Don’t confuse commitment and involvement.

e Don’t confuse quickness with deliberate action.
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Blasting Litigation: How Do We Defend
These Claims?

 Compliance
— Proper record keeping will help verify that:
e We care about the public.
— We follow our own rules.

— We see the regulations as the minimum standard and hold ourselves to
a higher standard.
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Blasting Litigation: How Do We Defend
These Claims?

e Science

— Science requires the use of all available technology.
— Electronic detonators are a virtual necessity if you want to win your case.
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Blasting Litigation: How Do We Defend
These Claims?

e Science
— Pre-blast surveys must be accurate and complete.
— We must use seismographs that are properly calibrated, located and installed.
— Seismographs verify the science behind our blasting.
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Blasting Litigation: How Do We Defend

These Claims?

e Science

— With proper seismic readings we can compare the vibration levels caused by
our blasting to vibrations caused by:

e Slamming doors
e Thunderstorms
 Thermal heating and cooling
— Science also includes doing pre-blast surveys properly.
« Before any blasting
« Complete surveys
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Blasting Litigation: How Do We Defend
These Claims?

* Explanation

— Explanation requires proof of what caused the damage.

— We cannot dispute that the damage is there.

— In order to win a case, we must generally show what caused the damage.
e It was there already
e Caused by poor construction or poor maintenance
 Natural settlement
« Consistent with a house of this age
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